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WHAT’S WRONG WITH PARTIAL INTESTACY? 

This article questions whether wills law’s disapproval of partial 
intestacy rests on defensible assumptions about testamentary intent.  After 
examining the causes of and antidotes to partial intestacy, I make three 
primary points.  First, the presumption against intestacy applies only to 
wills that contain an ambiguous bequest of the residue.  Second, the law’s 
disapproval of partial intestacy is due in part to its failure to make an 
important distinction between testamentary intention and dispositive 
intention.  Third, a theory of passive intention, heretofore barely alluded to 
in the law of wills, supplies the necessary validation of partially intestate 
estates.   
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Hughes v. Allen

ee also 

. See, e.g.
ee also 

The Time Gap in Wills: Problems under Georgia’s Lapse Statutes, 
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WHAT’S WRONG WITH PARTIAL INTESTACY?

interpret

construe

presumed

presence 

Judicial Discretion and the Disappearing Distinction Between Will 
Interpretation and Construction, 

Stepfamilies in the Law of Intestate Succession and Wills, 

Intestate Intent: Presumed Will Theory, Duty Theory, and the Flaw of Relying on 
Average Decedent Intent, 
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WHAT’S WRONG WITH PARTIAL INTESTACY?

A. Residuary Bequest 

. Id.

. See, e.g.

. See, e.g.

. Id.

. See id
See also 

. See, e.g.
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Holcomb v. Newton

My Will 
Be Done: Accommodating the Erring and the Atypical Testator, 

. See, e.g.

Irresolute Testators, Clear and Convincing Wills Law, 

. See, e.g.  Milam

See, e.g.

In Their Own Hand: An Analysis of Holographic Wills and Homemade 
Willmaking, 

. Id.

. Id.

. Id.
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WHAT’S WRONG WITH PARTIAL INTESTACY?

In re Estate of Oliverio 

In re Will of Shannon.

Bowman v. Brown, 

. Id.

. Id.

. Id.

. Id. 

. Id

. Id

. Id

. Id. See also
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In re White, 

. Id. 

. Id.

. Id.

. Id.

. See, e.g.

. See, e.g.

see, e.g. ,

entire see, e.g.
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WHAT’S WRONG WITH PARTIAL INTESTACY?

Hansel v. 

Restrictions on 
Charitable Testamentary Gifts, 

. See, e.g.

. See, e.g.

discussed 
in Lapse of Testamentary Gifts of Residue, 

. See, e.g.
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Head.

Johnson v. Kirby.

. Id. 

. Id. 

. Id

. Id.

. See, e.g.

. Id. 

. Id
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WHAT’S WRONG WITH PARTIAL INTESTACY?

B. Pretermission 

. See, e.g.

. See, e.g.

See, e.g.
See 

ee also Application of Antilapse Statute 
to Appointments Made by Will, 

. See, e.g.

. See, e.g.

See, e.g.
Airbrushed Heirs: The Problems of Children Omitted from Wills, 

. See, e.g.
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A. The Presumption Against Intestacy 

. See, e.g.  id.
supra

. Markowitz Some Problems Introduced by the After-
Born Children Clause of the 1947 Wills Act, 
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intended

See also 

Estate of Teubert 
See id.

. See, e.g. See
Distinction Between Construction and Interpretation of Wills, 

. See, e.g.

See also Wills

Moore

. See 
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MARQUETTE LAW REVIEW

absence 

. See 

. See, e.g.  In re Fabbri’s Will Dudley

. Finkelstein ee also 

See 
also 

. See, e.g.

see also Wills

Bellows
Wills
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de rigueur

Wills

Where There’s (Not) a Will: Intestacies, Partial 
Intestacies and Remedies, 

See also 
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preference

Dependent Relative Revocation: Presumption or Probability?, 

. See generally Wills

. See, e.g.  Federal Tr. Co.

. Id.
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did

. Id.

. Id See also Dependent Relative Revocation, supra

. See Wills

. See, e.g.
See also 
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See also 
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WHAT’S WRONG WITH PARTIAL INTESTACY?

B. Reformation 

Oliverio 

See also 

Wills

. See, e.g., Flannery

. See, e.g.

. See 
Reformation of Wills on the Ground of 

Mistake: Change in the Direction of American Law?, 
. See, e.g.
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Patch v. White,

Patch,

falsa demonstratio non nocet

Patch,

Mahoney v. Grainger San Antonio Area Foundation v. Lang
Mahoney,

. Id.

. Id. 

. See, e.g.  id.

. Patch

. See, e.g.

. See, e.g.
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Lang,

Lang

. Id.

. See 

. Id.

. Id. 

. Id. 

. Id.
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Re Das Estate

cy pres.
illegal, impossible impracticable

In re Estate of Carper.

Administration 
of Justice Act 

See supra

supra
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C. Anti-Lapse Provisions 

any

. See, e.g.

. See, e.g.

. See, e.g.

. See, e.g.

. See, e.g.

. See, e.g.

. See, e.g.

. See, e.g.

. See, e.g.

. See, e.g.

See

. See

See also 
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any

not 

supra
see infra

. See, e.g.
supra 

. See 

In re Estate of Jackson
In re Slack

. See, e.g.

. See, e.g.

supra
. See, e.g.
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D. Dependent Relative Revocation 

. Id
Dependent Relative Revocation, supra 
Dependent Relative Revocation supra 

. See 

. See 

See, e.g.

. See 

. See, e.g.
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Schneider v. Harrington 

. See Dependent Relative Revocation supra

. Id.

. Id. 

. Id. 

. Id.

. See 
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E. Future Interests 

not

. See e.g.,

. Cedar

. Cedar
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In re Astor’s 
Will.

ee also Bellows

infer

See

ee also Bellows

Bellows

Cedar

Cedar
aff’d



39332-m
qt_100-4 S

heet N
o. 151 S

ide B
      07/17/2017   08:32:28

39332-mqt_100-4 Sheet No. 151 Side B      07/17/2017   08:32:28

C M

Y K

MARQUETTE LAW REVIEW

In re Matter of Bellows, 

. Id.

. Id.

. Id

. Id.

. See id

. Id.

. Id.

. Id.
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Bellows 

was

In re Gibbon’s Will.  

after out

. Id.

. Id. 

. Id. 

. Id. 

. Id. 

. Id.

. Id. 
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In re Cedar, 

.

. Id.

. Id.

. Id.

. See 

. Id. 

. Id. 

. Id. 

. Id.
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Gibbon, 
Cedar.  

. Id. 
The Law Favors the Vesting of Estates. Why?, 

supra Imposing a General 
Survival Requirement on Beneficiaries of Future Interests: Solving the Problems Caused by the 
Death of a Beneficiary Before the Time Set for Distribution,

supra

. See, e.g.

Bogart’s 
Will
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neither
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. Sprinchorn

. Id. ee also Marine Midland Bank

. Marine Midland Bank

. Sprinchorn

Marine Midland Bank

. Sprinchorn Marine Midland Bank
Marine Midland, 

. See generally Sprinchorn
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Incomplete Wills,

. Id.

. Id.
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A. The Philosophy of Intention 

. See supra

. Intention

. Id

. Id

. Id
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Pierce v. 
Foster Wheeler Constructors, 

Intending,

See, e.g.

. See, e.g.
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B. Active Intention 
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Some Problems Arising under Anti-Lapse Statutes, 

Class Gifts—Effect of Failure of Class Member to Survive the Testator, 



39332-m
qt_100-4 S

heet N
o. 156 S

ide A
      07/17/2017   08:32:28

39332-mqt_100-4 Sheet No. 156 Side A      07/17/2017   08:32:28

C M

Y K

WHAT’S WRONG WITH PARTIAL INTESTACY?

actual

. See, e.g.

. See, e.g.
Dependent Relative Revocation, supra

. Id.
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supra
. Id.

supra
. Id.



39332-m
qt_100-4 S

heet N
o. 157 S

ide A
      07/17/2017   08:32:28

39332-mqt_100-4 Sheet No. 157 Side A      07/17/2017   08:32:28

C M

Y K

WHAT’S WRONG WITH PARTIAL INTESTACY?

C. Passive Intention 

. Id
Judicial Discretion supra

See supra

. Id.
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Bellows, Cedar, Gibbon, 

Bellows 

. See, e.g.

. See, e.g.
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. Id.
supra

. Id.



39332-m
qt_100-4 S

heet N
o. 159 S

ide B
      07/17/2017   08:32:28

39332-mqt_100-4 Sheet No. 159 Side B      07/17/2017   08:32:28

C M

Y K

MARQUETTE LAW REVIEW

entire

Estate of Uhl, 

,

Dependent Relative Revocation, supra 
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